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Marisol Simon
Regional Administrator
Federal Transit Administration
zo W. Adams Street, Suite 3zo
Chicago, IL 6o6o6
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Re: Northern Indiana commuter Transportation District west Lake project
Dear Administrator Simon:

This letter concerns the Federal Transit Administration's (FTA s) preliminary finding under Section 4(f)
of the DOT Act (+q USC 3o3) that the Northern Indiana Commuter Transportation District's (NICTD's)
West Lake Project will have a de minimrs impact on the Pennsy Greenway and the Pennsy Path. The
Town of Munster has jurisdiction to maintain the affected portion of the Pennsy Greenway and the
Pennsy Path and concurs with this finding.

The West Lake Project crosses the undeveloped portion of the Pennsy Greenway south of Fisher Street. At
this location, the West Lake Project will be elevated, and the Pennsy Greenway will be at-grade. NICTD
proposes to construct an underpass or culvert to enable the Pennsy Greenway to pass under the West
Lake Project. NICTD will need approximately o.3o acres of Pennsy Greenway ROW to provide support
for the West Lake structure and will need a permanent easement for access and maintenance. The Pennsy
Greenway crossing under the West Lake Project will need to be closed temporarily while the West Lake
Project is constructed.

The West Lake Project will also cross the developed portion of the Pennsy Path on the south side of Fisher
Street on Northern Indiana Public Service Company (NIPSCO) right of way. At this location the West
Lake Project and the Pennsy Path are at-grade. NICTD proposes to install an at-grade crossing and
warning system at Fisher Street to enable motorists and trail users to cross the West Lake Project. NICTD
also proposes to realign approximately 35o feet of the Pennsy Path between Manor Avenue and the West
Lake Project to direct trail users to the new at-grade crossing at Fisher Street. The Pennsy Path will be
temporarily closed while the trail realignment and new crossing at Fisher Street are constructed.

The completed and planned sections of the Pennsy Greenway, including the Pennsy Path, are
approximately r5 miles long in Indiana and Illinois. The crossing of the Pennsy Greenway and the
relocation of the Pennsy Path will not affect the features, attributes or activities of the Pennsy Greenway
or the Pennsy Path that qualify these trail resources for protection under Section a(fl. The crossing and
relocation will be performed by NICTD pursuant to plans at both locations that will be approved by the
Town of Munster.

If you have any questions concerning this letter, please contact Michael Barry at 219.4o5.866.

Sincerely,

Dustin Anderson
Town Manager

1005 Ridge Road . Munster, IN 46321 . (219) 836-8810 . Fax (219) 836-6540 . Police / Fire Emergencies 911
Police Non-Emergency (279) 836-6600 . Fire Non-Emergency (219) 836-6960

www.munster.org
a!¡Èt
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Analysis to Support a Finding That the 
Little Calumet River Trail Is Not 

Protected by Section 4(f) 

Purpose of This Analysis 

This analysis has been prepared to support a finding that the portion of the Little Calumet River 
Trail that would be affected by the Northern Indiana Commuter Transportation District’s (NICTD) 
West Lake Corridor Project (Project) is not protected by Section 4(f) of the Department of 
Transportation Act of 1966 (49 United States Code 303). 

Background 

The Little Calumet Levee Trail is listed in the Northwestern Indiana Regional Planning 
Commission’s (NIRPC) 2020 Greenways + Blueways Draft Plan as a 14.7-mile trail that runs 
from Munster to Gary along the Little Calumet River Levee system. This trail is also known as 
the Little Calumet River Trail in areas east of the Project Area. According to the draft plan, the 
trail is either asphalt or limestone with 12.5 miles open and 2.2 miles remaining to be improved. 
The Project would require a minor relocation of the junction of the trail with the Monon Trail near 
the border between Hammond and Munster north of the Little Calumet River levee. 

During meetings and conversations between NICTD and the Little Calumet River Basin 
Development Commission (Commission)—the entity with jurisdiction over the trail at the point 
where it intersects with the Monon Trail—the Commission disclosed that the trail is currently 
used at this location by bicyclists and pedestrians even though they are not the intended users. 
The Commission disclosed that the paved path at this location is actually a maintenance road 
which was built so that the Commission could access the levee for maintenance. The 
maintenance road was built on privately owned land that is burdened with public easements 
acquired by the Commission for constructing and maintaining the levee. The public easements 
make no mention of a recreational trail. The Commission has never taken action to allow use of 
the path by bicyclists and pedestrians, but the Commission does not take any action to prevent 
such use. 

The Commission’s assertions were confirmed by NICTD’s review of the easement documents 
for the parcels of land along the north bank of the Little Calumet River where the maintenance 
road is located. These easement documents are on file with the Lake County Recorder of 
Deeds. The pertinent portions of these documents (Document Numbers 2009 021963, 
2009 014537, 2009 050847, and 2008 034376) all read the same. They are all titled “Flood 
Protection Levee Easement” and read as follows: 

… Grantor hereby grants, transfers, conveys and warrants to the State of Indiana, Little 
Calumet River Basin Development Commission … a perpetual and assignable levee 
easement … in connection with the Little Calumet River, Indiana Flood Protection and 
Recreation Project as authorized by Section 401 of the Water Resource Development Act 
of 1986 (P.L. 99-62) to construct, maintain, repair, operate, patrol and replace a flood 
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protection levee, including all appurtenances thereto; reserving, however to the owners, 
their heirs and assigns, all such rights and privileges in the land as may be used without 
interfering with or abridging the rights and easement hereby acquired; subject however to 
existing easement for public roads and highways, public utilities, railroads and pipelines 
as long as they do not interfere with the project. 

The pertinent portion of Section 401 of the Water Resource Development Act of 1986 reads as 
follows: 

LITTLE CALUMET RIVER, INDIANA 

The project for flood control, Little Calumet River, Indiana: In accordance with plan 3A 
contained in the Report of the Chief of Engineers, dated July 2, 1984, provided that all of 
the features of the plan 3A as recommended by and described in the report of the District 
Engineer are included, at a total cost of $87,100,000, with an estimated first Federal cost 
of $65,300,000 and an estimated first non-Federal cost of $21,800,000. 

The flood-protection project for the Little Calumet River authorized by Congress in Section 401 
of the Water Resource Development Act of 1986 called for recreational facilities including the 
trail at issue here. This conclusion is supported by a review of the General Design 
Memorandum and Environmental Impact Statement for the flood-protection project, which was 
completed in 1982. This was 2 years before July 2, 1984, the date of the Report of the Chief of 
Engineers. NICTD’s discussions with the Chicago District of the U.S. Army Corps of Engineers 
confirmed that there is no remaining copy of the report. 

Standard for Applying Section 4(f) to the Trail 

The Federal Transit Administration (FTA) follows guidance on applying Section 4(f) that was 
adopted by the Federal Highway Administration (FHWA). The guidance is contained in a 
document known as the Section 4(f) Policy Paper, which is modified from time to time based on 
the experience of FHWA and FTA. A section of the Section 4(f) Policy Paper reads as follows: 

Question 15D: Are trails on privately owned land, including land under public 
easement and designated as scenic or recreational trails, subject to the 
requirements of Section 4(f)? 

Answer: FHWA must comply with 23 CFR [Code of Federal Regulations] 774.13(f) when 
determining if a Section 4(f) approval is necessary for the use of a trail, path, bikeway, or 
sidewalk. Section 4(f) generally does not apply to trails on privately owned land. Section 
4(f) could apply if an existing public easement permits public access for recreational 
purposes. In any case, it is FHWA's policy that every reasonable effort should be made to 
maintain the continuity of existing and designated trails. 
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Analysis 

The reservation of rights contained in the quoted portion of the easements acquired by the 
Commission shows that the land is not owned by the Commission. The land is still owned by the 
grantors of the easements. As a result, the land is privately owned. 

The quoted language of the easements does not include any mention of a trail for bicyclists and 
pedestrians. These easements were acquired to build and maintain a levee. The only possible 
inclusion of use for a trail is the mention of Section 401 of the Water Resource Development Act 
of 1986. For two reasons, this mention of Section 401 does not support the assertion that the 
easements include use as a trail. First, the mention of Section 401 states only that the 
easements were being acquired “in connection” with the project as authorized by Section 401. 
There is no incorporation by reference of the pertinent portion of Section 401. Second, the 
language in the pertinent portion of Section 401 makes no mention of a trail. The language 
mentions only a plan contained in a report. 

Conclusion 

Since the Little Calumet River Trail is on privately owned land and the trail’s public easements 
do not allow public access for recreational purposes, Section 4(f) does not apply to the 
relocation of the junction of the Little Calumet River Trail with the Monon Trail. NICTD will 
continue to coordinate with the Commission to maintain the continuity of the Little Calumet River 
Trail for its existing uses. 
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Mark Assam 
Federal Transit Administration, Region 5 
200 W. Adams Street, Suite 320 
Chicago, Illinois  60606 
 
Dear Mr. Assam:  
 
The Department of the Interior (Department) has reviewed the Section 4(f) Evaluation for the 
Draft Environmental Impact Statement (DEIS) for the West Lake Corridor Project in Lake 
County, Indiana, and Cook County, Illinois. The Department offers the following comments and 
recommendations for your consideration. 
 
Section 4(f) Comments 
 
The Federal Transit Administration (FTA), along with the Northern Indiana Commuter 
Transportation District (NICTD), proposes the construction and operation of the West Lake 
Corridor Project (Project).  The Project is an approximately 9-mile proposed southern branch 
extension of NICTD’s existing South Shore Line (SSL) between Dyer and Hammond, Indiana.  
The Project would also operate on about 15 miles of existing SSL and Metra Electric District’s 
line to Millennium Station in downtown Chicago. Alternatives to be considered include a No 
Build Alternative and three build alternatives, and several design options for the latter in terms of 
route alignment, station locations, and vehicle mode.  
 
The draft evaluation identified several properties in the project study area eligible to be 
considered under Section 4(f) of the Department of Transportation Act of 1966 (48 U.S.C. 
1653(f)) and Section 6(f) of the Land and Water Conservation Fund (LWCF) Act of 1965 (54 
U.S.C. 200305(f)(3) et seq.).  The Department confirms that the Erie Lackawanna Trail is 
encumbered under LWCF and that the project constitutes a use and partial conversion of this 
recreational resource.  The LWCF Act states “No property acquired or developed with assistance 
under this section shall, without the approval of the Secretary, be converted to other than public 
outdoor recreation uses. The Secretary shall approve such conversion only if he finds it to be in 
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accord with the then existing comprehensive statewide outdoor recreation plan and only upon 
such conditions as he deems necessary to assure the substitution of other recreation properties of 
at least equal fair market value and of reasonably equivalent usefulness and location.”   
 
Chapter 8 of the DEIS, the Section 6(f) Evaluation, states, “NICTD would be required to replace 
the impacted portion of the trail in a manner that provides equivalent recreational use on a one-
to-one basis.  NICTD would comply with the Section 6(f) requirements for seeking and 
obtaining approval for the relocation of the trail, including appropriate coordination with the City 
of Hammond and the NPS.”  The Department notes that any mitigation of the partial conversion 
would need to be of at least equal fair market value and of reasonably equivalent usefulness and 
location.  This activity will require coordination with the State of Indiana Department of Natural 
Resources, in addition to the City of Hammond and the National Park Service. 
 
The DEIS notes that efforts were made to avoid impacts to 4(f) resources and to find ways to 
reduce the severity of the impacts in consultation with the Indiana State Historic Preservation 
Officer (SHPO) and other consulting parties.  No programmatic agreement has been signed by 
the SHPO, however, and the Department withholds its concurrence that all possible planning was 
done to minimize harm to 4(f) resources until SHPO concurrence is received and the 
programmatic agreement is finalized. 
 
The Department has a continuing interest in working with the FTA to ensure impacts to 
resources of concern to the Department are adequately addressed.  For issues concerning section 
4(f) resources, please contact Regional Environmental Coordinator Scott Blackburn, Midwest 
Regional Office, National Park Service, 601 Riverfront Drive, Omaha, Nebraska 68102, 
telephone (402) 661-1844.   
 
We appreciate the opportunity to provide these comments. 
 

 Sincerely, 

           
     Lindy Nelson 

 Regional Environmental Officer 
 

 
 
 

cc: NPS-MWR-PC (Blackburn) 
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